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REPORT. 


To  the  American  Bar  Association : 

At  your  annual  meeting  held  in  August,  1881,  at  Sara¬ 
toga,  the  following  resolution  was  adopted  : 

Resolved ,  That  a  special  committee,  consisting  of  the 
President,  the  President  for  the  next  year,  and  seven  other 
members,  to  be  appointed  by  the  President,  be  appointed, 
with  instructions  to  inquire  into  what  adequate  remedy  can 
be  provided  for  the  delays  now  incident  to  the  final  deter¬ 
mination  of  suits  pending  in  the  highest  courts  in  the  United 
States,  with  power  to  prepare,  and  in  their  discretion  to 
print  their  report  or  reports  with  all  convenient  speed,  and 
that  all  the  pending  resolutions,  substitutes,  and  amend¬ 
ments  on  this  subject  be  referred  to  said  committee. 

The  committee  appointed  under  this  resolution  consisted 
of  Messrs.  Phelps,  of  Vermont  (President  of  the  Associa¬ 
tion)  ;  Clarkson  N.  Potter,  of  New  York  (President  elect)  ; 
Charles  S.  Bradley,  of  Rhode  Island;  John  W.  Stevenson, 
of  Kentucky;  Cortlandt  Parker,  of  New  Jersey;  R.  T. 
Merrick,  of  Washington  City  :  Alex.  R.  Lawton,  of  Georgia  ; 
Rufus  King,  of  Ohio  ;  and  Henry  Hitchcock,  of  Missouri. 

This  committee,  of  which  Mr.  Phelps  was  chosen  chair¬ 
man  and  Mr.  King  secretary,  met  at  New  York  on  Sep¬ 
tember  19  and  20,  and  again  at  Washington  City  on  De¬ 
cember  14,  15,  and  16,  where  they  had  the  privilege  of  con- 


ferring  freely  with  the  Justices  of  the  Supreme  Court  and 
prominent  members  of  the  Senate  and  House  then  in 
session  ;  and,  without  taking  a  final  vote,  adjourned  to  meet 
at  New  York  on  February  3d.  At  one  or  other  of  these 
meetings  all  the  members  of  the  committee  were  present, 
and  at  none  less  than  seven.  On  the  23d  January,  1882, 
the  committee  were  deprived,  by  the  untimely  and  lamented 
death  of  Clarkson  N.  Potter,  of  the  valued  counsels  of  an 
associate  who  had  taken  the  deepest  interest  in  the  subject 
referred  to  them,  and  to  whose  distinguished  merit  and 
ability  the  resolutions  adopted  by  your  committee  and  ap¬ 
pended  to  this  report,  are  an  imperfect  though  heart-felt 
tribute. 

The  vacancy  so  caused  was  filled  by  the  unanimous  selec¬ 
tion  of  Mr.  William  M.  Evarts,  of  New  York,  who  accepted 
the  appointment  and  took  part  in  the  final  session  held  on 
February  4th.  At  this  meeting  it  became  manifest  that  the 
differences  of  opinion  developed  by  the  fullest  discussion 
of  the  merits  of  the  principal  plans  for  relief  of  the 
Supreme  Court,  already  under  consideration  in  Congress  and 
throughout  the  whole  country,  would  prevent  a  unanimous 
report. 

The  undersigned,  a  majority  of  your  committee,  respect¬ 
fully  report  the  following  as  the  conclusions  which  they  have 
reached,  after  the  most  earnest  consideration,  and  after  giv¬ 
ing  due  weight  to  the  views  with  which  they  are  unable  to 
agree. 


The  necessity  of  legislation  by  Congress  for  the  im¬ 
provement,  if  not  the  re-organization,  of  the  judicial  system 
of  the  United  States,  is  not  an  open  question. 

The  records  of  the  Supreme  Court  of  the  United  States 
show  that  for  the  first  twenty  years  after  its  organization  in 
1790-91,  the  average  number  of  causes  pending  annually 
was  less  than  one  hundred;  and  not  until  after  1843  did  it 
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permanently  exceed  an  annual  average  of  one  hundred  and 
fifty.  During  the  past  twenty  years  (1862-82)  the  average 
number  of  causes  on  the  docket  at  the  beginning  of  each 
term  has  increased  from  less  than  three  hundred  and  fifty  to 
nearly  twelve  hundred  ;  and  though  the  number  annually 
disposed  of  has  also  increased  during  that  period  from  an 
average  of  less  than  one  hundred  and  fifty  to  nearly  three 
hundred  and  sixty,  it  is  beyond  the  power  of  the  Justices  to 
keep  up  with  the  constantly  increasing  arrears. 

The  last  completed  term  of  that  Court  (1880-81)  opened 
with  a  docket  of  1202  cases,  of  which  365  in  all  were  dis¬ 
posed  of  during  the  year;  leaving  837,  or  more  than  two- 
thirds  of  the  docket,  untouched.  It  is  only  too  familiar 
knowledge  that  the  interval  between  the  allowance  of  an  ap¬ 
peal  or  writ  of  error  in  the  circuit  court,  and  the  hearing  of 
the  cause  at  Washington,  is  on  an  average  more  than  three 
years.  Such  delays  offer  a  premium  for  vexatious  appeals, 
and  amount  in  many  cases  to  an  absolute  denial  of  justice. 
The  sacrifices  too  often  made  by  suitors  under  the  name  of 
a  compromise,  in  preference  to  the  injury,  sometimes  the  ruin 
resulting  from  mere  delay,  are  a  reproach  to  the  administra¬ 
tion  of  justice, — or  rather  to  the  system  which  thus  clogs 
and  fetters  its  administration.  Significantly  stands  in  Mag¬ 
na  Charta  that  three-fold  pledge,  that  justice  shall  neither 
be  sold,  nor  denied,  nor  delayed — Nulli  vendemus ,  nulli 
negabimus  aut  differemus  rectum  vel  justitiam. 

On  every  side,  for  years  past,  from  suitors,  from  Bench 
and  from  Bar  alike  have  arisen  just  complaints  of  this  great 
evil,  which  it  is  in  the  power  of  Congress  alone  to  remedy. 
But  a  short  time  before  your  last  meeting  the  actual  situa¬ 
tion  was  impressively,  though  temperately  set  forth  by  a  ven¬ 
erable  and  distinguished  judge,*  whose  former  experience  as 

*See  “  The  needs  of  the  Supreme  Court,”  by  Ex-Justice  Strong, 
in  the  North  American  Review  for  May,  1881. 


a  member  of  that  high  tribunal  give  additional  weight  to  his 
suggestions  as  to  the  best  mode  of  relief.  Repeated  efforts 
have  been  made,  with  the  earnest  concurrence  if  not  at  the  sug¬ 
gestion  of  the  Supreme  Court  Justices,  to  promote  and  pro¬ 
cure  legislation  by  Congress  to  this  end.  Bills  carefully 
drafted  for  that  purpose  have  been  introduced  from  time  to 
time  during  several  years  past,  but  hitherto  without  result. 
State  and  other  Bar  Associations  in  almost  every  part  of  the 
country  have  repeatedly  expressed  the  strong  desire  of  the 
profession  for  a  relief  quite  as  important  to  themselves  as  to 
their  clients  ;  and  the  demand  thus  made  upon  Congress  has 
been  re-echoed  by  leading  journals  throughout  the  land. 

But  not  for  the  Supreme  Court  alone  is  relief  by  legisla¬ 
tion  needed.  From  almost  every  one  of  the  nine  judicial  cir¬ 
cuits  of  the  United  States  come  equally  well-founded  com¬ 
plaints  of  the  insufficiency  of  the  judicial  machinery  pro¬ 
vided  in  the  existing  Circuit  and  District  Courts  for  the 
constantly  increasing  work  of  litigation.  The  addition 
made  to  the  judicial  force  by  the  appointment  of  nine  Cir¬ 
cuit  Judges  under  the  Act  of  1869  has  fallen  far  short  of 
these  constantly  increasing  demands,  which  have  kept  pace 
with  the  growing  population  and  business  of  the  whole  coun¬ 
try.  How  inadequate  to  those  wants  is  the  force  now  pro¬ 
vided,  and  how  imperative  the  demand  for  relief  in  this 
quarter  also,  has  also  been  most  impressively  set  forth  by 
one  in  every  way  competent  to  testify.* 

It  is  obvious  that  the  problem  which  these  evils  present  is 
not  one  of  easy  solution.  How  to  enlarge,  or  if  necessary, 
to  replace,  within  the  limits  prescribed  and  permitted  by  the 
Constitution,  the  judicial  machinery  devised  by  our  fore¬ 
fathers,  and  which  admirably  met  the  requirements  of  a 
population  not  exceeding  one-tenth,  and  of  litigation  prob- 

*  See  “  Needs  of  the  Federal  Judiciary,”  by  Judge  McCrary,  of 
the  Eighth  Circuit,  in  the  Central  Law  Journal  (Vol.  XIII.,  p.  167,) 
for  Sept.  1881, 
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ably  not  amounting  to  one-twentieth  of  what  now  exists,  so  as 
that  from  the  court  of  first  instance  to  the  court  of  last  re¬ 
sort  the  course  of  justice  throughout  the  vast  territory  and 
in  all  the  tribunals  of  the  United  States  shall  be  at  once 
prompt,  efficient  and  uniform,  and  at  the  same  time  to  pro¬ 
vide  a  system  sufficiently  elastic  and  comprehensive  to  meet 
the  inevitably  growing  demands  of  the  future — this  is  the 
task  before  Congress. 

During  the  past  winter  there  have  been  gratifying  indica¬ 
tions  that  the  National  Legislature  may  at  last  respond  to 
the  strong  and  universal  public  demand  for  action.  At  the 
present  session  of  Congress  several  bills  have  been  intro¬ 
duced  with  that  purpose,  which  have  been  referred  to  and 
under  consideration  by  the  Judiciary  Committees  of 
the  Senate  and  House  respectively :  of  which  three  are 
pending  in  the  Senate  and  four  in  the  House.  In  these 
bills  are  substantially  embodied  all  the  suggestions  or  plans 
which  have  been  devised,  some  of  them  by  eminent  mem¬ 
bers  of  the  bench  and  bar,  with  a  view  to  the  solution  of 
the  problem  above  stated.  The  question  is  thus  actually 
before  Congress.  It  is  the  right,  it  may  even  be  said  to  be 
the  duty  of  the  profession,  especially  through  its  represent¬ 
ative  organizations,  respectfully  to  urge  upon  Congress  that 
its  action  be  no  longer  delayed,  and  to  assist,  if  they  may, 
in  making  that  action  wise. 

It  appears  to  the  undersigned,  however,  neither  wise  nor 
appropriate  under  these  circumstances  for  a  body  like  this 
Association  (a  fortiori,  for  a  committee  appointed  by  it)  to 
undertake  to  review  these  plans  in  detail  ;  or  to  do  more  than 
indicate  their  convictions  in  respect  of  the  general  scheme 
of  relief  which  should  be  adopted.  It  is  of  the  greatest 
urgency  that  action  should  be  taken,  and  taken  in  a  direc¬ 
tion  likely  to  bring  the.best  permanent  results.  This  se¬ 
cured,  Congress  alone  has  the  power,  and  therefore  the  duty, 
of  determining  and  adjusting  details;  and  the  zeal  which 
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should  insist  upon  relieving  Congress  of  this  duty  would 
run  the  risk  of  defeating  itself.  The  conclusions  stated  by 
the  undersigned,  therefore,  relate  only  to  the  comparative 
merits  of  the  three  principal  plans  now  before  Congress, 
considered  with  reference  to  their  general  and  characteristic 
features. 

In  fact,  it  may  be  said  that  the  question  practically  lies 
between  two  general  plans.  One  of  these  is  represented  by 
a  bill  introduced  in  the  House  of  Representatives  by  Mr. 
Manning,  of  Mississippi,  and  a  similar  bill  introduced  in  the 
Senate  by  Mr.  Pugh,  of  Alabama;  another,  by  the  Senate 
bill  introduced  by  Judge  Davis,  of  Illinois,  and  two  House 
bills,  one  introduced  by  Mr.  Payson,  of  Illinois,  and  the  other 
(which  it  is  understood  was  prepared  by  Judges  Blatchford 
and  Benedict)  by  Mr.  McCook,  of  New  York;  for  though 
there  are  important  differences  of  detail  between  the  three 
bills  last  mentioned,  the  general  scheme  of  relief  is  the 
same  in  all.  The  House  bill  introduced  by  Mr.  Hardy,  of 
New  York,  and  understood  to  have  been  prepared  by  a  com¬ 
mittee  of  the  New  York  Bar  Association,  which  provides  for 
an  increase  of  Circuit  Judges  and  the  holding  of  general 
terms  of  the  Circuit  Courts,  coincides  in  principle,  to  that 
extent,  with  the  bills  last  mentioned. 

A  third  plan  is  represented  by  the  bill  introduced  in  the 
Senate  by  Mr.  Miller,  of  California,  and  which  was  prepared 
by  Judge  Sawyer,  of  the  Ninth  Circuit.  This  bill  adopts 
Senator  Davis’  plan,  which  Judge  Sawyer  (in  his  pamphlet 
advocating  his  own  bill)  considers  “  excellent,  so  far  as  it 
goes:”  but,  on  the  ground  that  a  still  larger  force  is  needed, 
provides  for  the  addition  of  nine  more  Justices  to  the  Su¬ 
preme  Court.  The  eighteen  Justices  of  the  Supreme  Court 
are  then  to  constitute  a  “  National  Court  of  Appeals,”  infe¬ 
rior  to  the  Supreme  Court,  sitting  at  Washington  in  two  in¬ 
dependent  divisions,  to  which  all  appeals  from  the  circuits 
shall  first  come.  Still  above  this  is  to  be  the  enlarged  Su- 


preme  Court  of  eighteen  Justices,  who  shall  sit  together 
from  time  to  time  as  the  Supreme  Court,  only  for  the  hear¬ 
ing  of  causes  involving  more  than  one  hundred  thousand 
dollars,  and  appeals  or  causes  transferred  to  it  from  the  Na¬ 
tional  Court  of  Appeals  or  on  error  from  the  State  courts, 
as  provided  for  in  the  bill. 

The  distinguishing  features  of  this  plan  do  not  commend 
themselves  to  the  undersigned,  nor  is  it  believed  that  they 
have  received  or  are  likely  to  receive  general  approval. 
Several  objections  are  urged  against  them  ;  as,  that  no  in¬ 
crease  is  needed  or  generallv  desired  in  the  number  of  the 
the  Supreme  Court  Justices  ;  that  a  new  appellate  court  at 
Washington,  inferior  to  the  Supreme  Court,  would  not 
only  be  unnecessary  if  the  plan  of  intermediate  appellate 
courts  in  the  circuits  were  adopted,  but  would  be  un¬ 
acceptable  alike  to  suitors  and  to  the  profession,  unless, 
perhaps,  to  those  residing  at  or  near  the  national  capi 
tal  ;  and  that  the  new  judicial  machinery  proposed  by  it 
would  be  cumbrous  and  expensive,  without  adequate*  neces¬ 
sity  or  return.  These  are  weighty  objections  ;  nor  have  the 
undersigned  found  a  sufficient  answer  to  them  in  the  reasons 
urged  in  support  of  any  plan  containing  such  provisions. 

The  nature  and  comparative  merits  of  the  two  other  plans 
remain  to  be  considered. 

The  bill  introduced  by  Mr.  Manning  in  the  forty-seventh 
Congress  (December  16,  1881),  provides  in  substance  for 
the  division  of  the  present  Supreme  Court  into  three  divi¬ 
sions  or  sections,  of  three  judges  each;  for  assigning,  as 
nearly  as  possible,  all  equity  causes  to  one  division,  all  com¬ 
mon  law  causes  to  another,  and  all  admiralty  and  revenue 
causes  and  those  to  which  the  United  States  is  a  party  to 
the  third,  except  that  the  whole  court  in  general  session 
shall  hear  all  causes  requiring  a  construction  of  the  consti¬ 
tution  of  the  United  Siates  or  a  treaty  therewith  and  all 
causes  on  error  from  a  State  Supreme  Court.  Each  division 
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is  required  to  sit  by  itself  and  hear  and  determine  the  causes 
assigned  to  it ;  the  concurring  judgment  of  two  or  three 
justices  in  either  division  to  be  reported  to  the  full  Bench, 
without  any  right  of  review  thereof  accruing  to  any  party, 
but  with  power  in  the  court  if  it  deem  proper,  to  order  a 
rehearing  in  general  session,  in  which  case  the  judgment 
shall  be  that  of  a  majority  of  the  Justices  sitting.  At  least 
once  a  month  the  whole  court  shall  sit  in  general  session, 
at  which  “  the  judgments  of  the  several  divisions  shall  be 
“  delivered  and  entered  upon  the  minutes  of  the  court,  and 
“  thereupon  the  court  shall  make  such  orders  judgments 
“  and  decrees  as  the  nature  of  the  case  may  require  or. the 
“  rules  of  the  court  may  direct. ” 

Th  is  bill  differs  from  the  bill  introduced  in  the  forty-sixth 
Congress  by  Mr.  Manning  in  the  important  particular,  that 
the  present  bill  omits  the  provision  which  its  predecessor 
contained,  for  increasing  the  number  of  the  Supreme  Court 
justices  to  twenty-one  ;  each  of  the  divisions  of  said  court 
therein  provided  for  being  constituted  of  seven  justices  in¬ 
stead  of  three,  and  the  concurrence  of  at  least  six  justices, 
(instead  of  two,  as  in  the  pending  bill)  being  therein  required 
for  the  decision  of  a  cause  by  a  division  of  the  court.  It  is 
also  to  be  noted  that  both  of  the  bills  introduced  by  Mr. 
Manning  relate  exclusively  to  proceedings  in  the  Supreme 
Court,  neither  of  them  making  any  provision  for  the  relief 
of  the  overburdened  Circuit  Courts. 

The  characteristic  feature  of  the  remaining  plan  for  the 
relief  of  the  Federal  judiciary,  as  well  the  Supreme  as  the 
inferior  Courts,  which  is  common  to  the  bills  introduced  re¬ 
spectively  by  Judge  Davis  in  the  Senate  and  Messrs.  Pa}^- 
son,  McCook  and  Hardy  in  the  House,  is  that  it  proposes 
to  create,  in  some  form,  in  the  several  circuits  now  estab¬ 
lished  by  law  or  which  may  hereafter  be  established,  an  in¬ 
termediate  Court  of  Appeals,  to  which,  in  the  first  instance, 
all  appealable  cases  shall  be  taken  on  error  or  appeal  from 
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the  Circuit  or  District  Courts  ;  the  judgment  of  such  appel¬ 
late  court  to  be  final  in  all  cases  involving  less  than 
$10,000,  except*as  to  certain  classes  of  cases,  or  questions 
arising  in  cases,  there  decided,  for  the  review  of  which  by 
the  Supreme  Court,  because  of  the  nature  or  importance 
of  the  question  involved  and  without  restriction  as  to 
amount,  provision  is  made  by  the  plan  in  question. 
This  plan  excludes  alike  any  increase  in  the  number  of 
Justices  of  the  Supreme  Court,  any  division  of  that 
court  into  sections,  and  the  establishment  of  any  new  appel¬ 
late  court  at  Washington  City.  It  seeks  to  preserve  for  the 
Supreme  Court  the  true  function  and  dignity  of  a  national 
court  of  last  resort :  whose  exalted  office  is,  not  merely  to 
furnish  to  disappointed  suitors  the  opportunity  of  another 
hearing,  but  rather,  in  the  interest  of  the  people  at  large, 
and  of  the  harmonious  and  orderly  administration  of  justice 
throughout  the  land,  to  supervise  and  regulate  the  proceed¬ 
ings  and  correct  the  errors  of  all  inferior  courts,  and  thus 
secure  to  every  citizen  the  uniform  and  equal  protection  of 
the  laws,  without  denial  or  delay. 

By  this  plan,  the  needed  relief  is  to  be  provided  by  suffi¬ 
ciently  increasing  the  judicial  force  needed  in  the  several 
circuits  :  as  to  which,  there  are  different  suggestions.  The 
bills  introduced  by  Judge  Davis  and  Messrs.  Payson  and 
Hardy,  for  example,  provide  for  appointing  two  additional 
Circuit  Judges  in  each  circuit :  that  drawn  by  Judges  Blatch- 
ford  and  Benedict,  and  introduced  by  Mr.  McCook,  would 
increase  the  number  of  District  Judges,  while  authorizing 
them  (as  also  does  Judge  Davis’  bill,)  to  hold  circuit  courts 
when  assigned  thereto.  The  material  for  the  new  appellate 
court  is  thus  provided,  as  well  as  the  force  needed  for  presr 
ent  circuit  duty.  But,  whether  the  appellate  court  should 
include  the  Circuit  Justice  and  two  District  Judges, 
as  well  as  the  three  Circuit  Judges, — as  proposed  by  Judge 
Davis, — or  should  consist  exclusively  of  Circuit  Judges  de- 
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tailed  for  that  duty,  or — as  proposed  by  Judge  Blatch ford’s 
bill, — should  consist  of  the  Circuit  Justice,  Circuit  Judge 
and  District  Judges,  is  again  a  matter  of  detail  ;  the  question 
being  whether  any  Judge  should  sit  in  review  of  a  decision 
made  by  himself.  Into  these  details,  however,  the  under¬ 
signed  do  not  enter,  for  reasons  already  given. 

This  plan  affords  relief  for  the  Supreme  Court  by  limiting 
the  right  of  appeal  thereto  from  this  Appellate  Court.  All 
the  bills  mentioned,  except  Mr.  Hardy’s,  limit  such  right 
to  cases  involving  (1)  more  than  $10,000,  or,  without  regard 
to  amount  involved,  (2)  the  construction  of  the  Constitu¬ 
tion  or  a  treaty  or  law  of  the  United  States,  and  (3)  questions 
certified  by  the  Appellate  Court  to  be  of  such  nature  or  im¬ 
portance  as  to  require  *a  final  decision  by  the  Supreme 
Court ;  in  the  two  latter  cases,  only  the  specific  questions  of 
law  in  dispute  to  be  certified  up,  and  the  decision  of  the 
Appellate  Court  on  questions  of  fact  to  be  final  in  all  cases. 
Those  most  competent  to  form  an  opinion  are  satisfied  that, 
with  these  limitations,  the  Supreme  Court  (after  disposing 
of  its  present  arrears)  could  easily  keep  up  with  its  docket ; 
while  the  highly  successful  and  satisfactory  results  attamed 
by  the  adoption  by  the  State  of  Illinois,  in  1877,  for  the  re¬ 
lief  of  its  then  overburdened  Supreme  Court,  of  a  plan  in 
principle  identical  with  this,  not  only  justifies  that  expecta¬ 
tion,  but  demonstrates  that  of  the  cases  appealable  to  the 
court  of  last  resort  from  an  intermediate  Appellate  Court 
which  commands  respect  and  confidence,  much  less  than  half 
are  in  fact  taken  up.  It  has  also  been  suggested  that  the 
Supreme  Court,  or  two  Judges  thereof,  might  well  be  author¬ 
ized,  upon  inspection  of  the  record,  to  allow  an  appeal  based 
upon  the  nature  or  importance  of  the  question  involved,  even 
in  cases  where  the  Appellate  Court  had  declined  to  grant  a 
certificate. 

From  this  brief  statement,  the  chief  features  of  the  plan 
in  question  may  be  discerned.  Other  proposed  details,  such 
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as  a  review  by  the  intermediate  Appellate  Court  of  law  ques¬ 
tions  arising  in  criminal  cases,  and  a  review  by  it  of  certain 
interlocutory  orders  pending  the  suit  in  the  Circuit  Court, 
and  without  staying  the  proceedings  there,  are  beyond  the 
scope  of  this  discussion. 

The  undersigned  are  of  opinion  that,  of  these  two  plans, 
that  one  is  greatly  to  be  preferred  which  provides  an  inter¬ 
mediate  Appellate  Court  in  the  several  circuits. 

To  any  plan  for  dividing  the  Supreme  Court  into  sections 
or  divisions,  authorized  to  hear  and  determine  causes  inde¬ 
pendently  of  each  other,  insurmountable  objections  appear 
to  the  undersigned  to  exist. 

They  entertain  the  gravest  doubt  whether  such  legislation 
would  not  be  in  violation  of  the  following  provisions  of 
Article  III  of  the  Constitution  of  the  United  States: 

“  Section  1.  The  judicial  power  of  the  United  States 
“  shall  be  vested  in  one  Supreme  Court ,  and  in  such  inferior 
“  courts  as  the  Congress  may  from  time  to  time  ordain  and 
“  establish.  *  *  * 

“  Sec.  2.  The  judicial  power  shall  extend  to  all  cases 
“  in  law  and  equity  arising  under  this  Constitution.  *  * 

“In  all  cases  affecting  ambassadors,  other  public  ministers 
“  and  consuls,  and  those  in  which  a  State  shall  be  a  party, 
“the  Supreme  Court  shall  have  original  jurisdiction/  In 
“all  the  other  cases  before  mentioned,  the  Supreme  Court 
“shall  have  appellate  jurisdiction,  both  as  to  law  and  fact, 
“with  such  exceptions  and  under  such  regulations  as  the 
“Congress  1  shalmake.” 

No  elaborate  argument  can  be  necessary  to  show  that 
these  provisions  are  mandatory,  to  the  effect  that  the  Su¬ 
preme  Court,  whether  the  number  of  its  members  be  greater 
or  less,  is  and  shall  be  one  body,  acting  as  such,  and  that 
each  suitor  appearing  before  it  is  entitled  to  the  benefit  of 
the  judgment  of  each  one  of  its  members,  upon  the  merits 
of  his  case.  The  statutory  provision  (R.  S.  Sec.  (>73)  that 
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any  six  of  the  nine  Judges  shall  constitute  a  quorum  is 
perfectly  consistent  with  this  proposition.  The  number  of 
the  Judges  composing  the  court  is  discretionary  with  Con¬ 
gress  :  which  has  seen  fit  to  provide  that  such  number  shall 
be  nine,  when  all  the  Judges  appointed  are  present,  but 
that  in  case  one,  or  two,  or  three  are  absent,  the  number  of 
the  Court  shall  be  pro  hcic  vice  reduced  accordingly.  In 
either  case,  the  court  remains  one  body,  sitting  as  such, 
and  as  such  fulfilling  the  requirement  of  the  Constitution. 

But  it  is  something  altogether  different  for  Congress  to 
provide  by  law  that  nine  Judges  shall  be  appointed,  of 
whom  a  part — whether  three,  or  four,  or  five, — shall  sit  as 
one  body,  exercising  independently  of  their  associates  all  the 
functions  of  a  court,  while  other  part  or  parts  shall  at  the 
same  time  be  independently  exercising  like  powers.  Here 
is  no  consultation,  no  combined  or  united  actidn,  no  con¬ 
clusion  reached  by  the  one  court  of  which  each  of  the  nine 
is  nominally  a  member;  but,  in  everything  except  the  name, 
the  complete  existence  and  active  exercise  of  independent 
powers  by  separate  and  independent  courts.  Which  of 
these  two  or  three  independent  bodies  is  the  “  one  Su¬ 
preme  Court  ”  prescribed  by  the  Constitution, — to  Avhich, 
as  one  court,  each  member  of  each  of  these  independent 
bodies  professedly  belongs  ?  Even  conceding,  for  ar¬ 
gument’s  sake,  that  Congress  might  declare  that  five 
or  four  or  three  of  the  nine  judges  should  constitute 
a  quorum  of  the  court,  that  would  not  help  the 
argument,  if  such  were  the  law,  it  would  still  mean, 
as  already  stated,  simply  that  in  the  judgment  of  Con¬ 
gress  such  less  number,  duly  assembled  as  a  court,  was  suffi¬ 
cient  for  that  purpose  ;  but  it  would  also  still  mean  that  the 
absentees  were  to  be  considered  for  the  time  being  as  form¬ 
ing  no  part  of  the  court.  Any  other  construction,  as  it 
seems  to  the  undersigned,  would  merely  nullify  the  express 
provision  that  there  shall  be  “one  Supreme  Court,” — which 
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necessarily  excludes  the  existence  of  more  than  one  such 
court,  or  (which  is  the  same  thing)  of  more  than  one  body 
at  the  same  time  exercising  the  functions  of  such  court. 

Nor  is  the  difficulty  obviated  by  providing  that  the  judg¬ 
ment  of  each  division  shall  be  entered  as  the  judgment  of 
the  court.  No  one  of  the  judges  can  exercise  judicial  func¬ 
tions  except  by  authority  of  law,  and  the  law  can  not  clothe 
him  with  any  such  functions  except  consistently  with  the  re¬ 
quirements  of  the  Constitution.  A  law,  therefore,  which 
under  whatever  device  or  arrangement  should  in  effect 
authorize  any  one  or  more  of  these  judges  to  exercise  judi¬ 
cial  functions  except  as  a  constituent  member  of  the  one 
Supreme  Court  provided  for  by  the  Constitution,  would 
violate  the  spirit  and  intent  of  the  Constitution,  and  would 
be  simply  void.  Nor  would  the  difficulty  be  met  by  pro¬ 
viding  that  the  conclusions  separately  reached  by  divisions 
or  committees  of  the  court,  being  submitted  to  and  approved* 
by  their  remaining  associates,  should  then  be  entered  as  the 
judgment  of  the  court.  There  are  several  objections  to  this. 
In  the  first  place,  it  is  the  absolute  right  of  each  suitor  to  pre¬ 
sent  his  whole  case,  both  as  to  evidence  and  argument,  to  each 
and  every  member  of  the  whole  court  acting  as  such,  as  com¬ 
pletely  as  the  i  ules  of  the  court  and  the  convenient  dispatch 
of  business  allows.  He  can  not  enjoy  this  right,  if  only  three 
of  the  judges  really  hear  his  case,  and  the  remaining  six  deter¬ 
mine  it  upon  the  report  of  those  three  or  a  majority  of  them. 
Each  one  of  the  judges  has  an  individual  duty  to  fulfil  to¬ 
wards  each  suitor,  which  can  not  thus  be  performed.  More¬ 
over,  even  were  this  a  fulfilment  of  its ‘duty  by  the  court  and 
the  several  judges  thereof,  the  time  necessarily  occupied  by 
the  six  judges  in  verifying  the  conclusions  of  the  three, — 
if  they  fulfilled  their  duty  in  that  regard, — would  necessarily 
be  equivalent  to  a  hearing  by  the  full  bench  ;  and  if  this  were 
done,  the  supposed  advantage  of  sitting  in  divisions  would 
be  thrown  away  entirely. 
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Moreover,  aside  from  the  constitutional  question,  the 
undersigned  are  strongly  of  opinion  that  the  adoption 
of  such  a  plan  would  greatly  impair  the  dignity  of  the 
court  itself,  by  weakening  the  confidence  of  the  com¬ 
munity  in  its  decisions  and  by  producing  widespread 
dissatisfaction.  In  fact,  in  case  of  dissent,  which  is  antici¬ 
pated  by  Mr.  Manning’s  bill,  and  would  certainly  occur 
from  time  to  time, — two  judges  only  out  of  nine  would 
finally  decide  the  merits  of  a  cause.  It  is  no  answer  to  this 
to  say  that  provision  is  made  for  a  rehearing  by  the  full 
bench,  if  the  court  shall  think  proper.  The  law  must  be 
tested  by  what  it  provides  for,  not  by  what  it  permits. 
And  the  denial  to  the  parties  in  a  cause  of  any  right  of  re¬ 
hearing  after  an  adverse  decision  by  two  Judges  out  of 
'three,  is  in  effect  a  provision  that  two  Judges  shall,  so  far 
as  the  parties  are  concerned,  be  the  Supreme  Court ;  other 
two  Judges  being  at  the  same  time  the  Supreme  Court  in 
respect  of  other  causes  simultaneously  argued,  and  other 
two  in  respect  of  other  causes  still. 

If  these  reasons  be  sound,  the  question  of  any  division  of 
the  Supreme  Court  is  at  an  end.  Even  if  they  be  not  ac¬ 
cepted  as  conclusive,  they  are  certainly  sufficient  to  raise  a 
serious  doubt ;  and  a  serious  doubt  as  to  the  constitution¬ 
ality  of  a  plan  so  far-reaching  in  its  results  as  this,  is  surely 
a  conclusive  reason  for  preferring  to  such  plan  anv  other 
whose  constitutionality  can  not  be  questioned,  provided  it 
give  a  reasonable  promise  of  relief. 

It  also  appears  to  the  undersigned  that  from  this 
plan  would  result  the  greatest  danger,  if  not  the  certainty, 
of  conflicting  decisions  and  an  unsettling  of  the  law.  For 
this  danger  also  provision  is  apparently  made  by  the  power 
given  to  the  court  to  order  a  rehearing,  presumably  to  be 
exercised  whenever  a  conflict  of  opinion  might  arise.  But  lio 
lawyer  need  be  told  that  except  b}r  actually  investigating  a 
cause,  no  Judge  who  has  not  heard  it  argued  can  form  an 


opinion  whether  such  a  danger  is  latent  in  the  conclusions 
reached  by  his  associates.  The  three  Judges  of  one  divi¬ 
sion  might  well  agree  in  deciding  a  cause,  upon  a  view  of 
the  evidence  and  law  thereof  which  would  not  suggest  to 
them  that  danger,  nor  induce  them  to  refer  it  to  the  full 
bench.  Unless,  then,  the  other  Judges  investigated  the 
merits  of  the  case,  a  rehearing  would  not  be  ordered,  and 
the  possible  conflict  might  ultimately  arise.  The  necessity 
still  remains,  therefore,  for  all  the  Judges  to  examine  the 
merits  of  each  case,  in  order  to  guard  against  this  danger; 
but,  if  this  must  be  done,  the  supposed  advantage  of  divi¬ 
ding  the  court  is  again  thrown  away. 

On  the  ground,  therefore,  that  a  division  of  the  Supreme 
Court  into  sections,  whether  its  numbers  remain  as  at  pres¬ 
ent  or  be  enlarged,  would  be  contrary  even  to  the  letter  of 
the  Constitution,  much  more  to  its  true  intent, — that  it 
would  impair  the  dignity  and  efficiency  of  the  court  and 
greatly  lessen,  if  not  destroy,  the  confidence  of  the  people 
in  the  decisions  promulgated  in  its  name, — and  that  these 
fatal  objections  can  not  be  avoided,  unless  by  practically 
surrendering  the  advantage  sought  to  be  gained, — the  under¬ 
signed,  after  the  most  careful  consideration,  are  unable  to 
approve  any  plan  for  dividing  the  Supreme  Court. 

It  may  be  proper  in  closing  this  report  to  allude  to 
some  objections  which  have  been  made  to  the  establish¬ 
ment  of  intermediate  appellate  courts  in  the  circuits. 

It  has  been  urged  that  the  addition  of  so  large  a  num¬ 
ber  of  circuit  judges  as  proposed  by  Judge  Davis, — two 
in  each  circuit, — or  the  additional  district  judges  proposed 
in  the  bill  prepared  by  Judges  Blatchford  and  Benedict, 
would  involve  great  additional  expense.  The  obvious  an¬ 
swer  is,  that  the  present  judicial  force  in  the  circuits  is 
utterly  inadequate  to  do  the  work  thrown  upon  the  courts  ; 
and  that  whatever  expenditure  is  needed  to  provide  adequate 
judicial  machinery  for  the  actual  and  increasing  wants  of  the 
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people,  so  far  from  being  a  needless  expense,  is  the  only  true 
economy.  If  there  be  any  one  direction  in  which  a  false 
economy  would  be  mischievous,  it  is  in  the  refusal  or  failure 
to  provide,  for  duties  so  important  and  affecting  interests 
so  vast,  a  sufficient  number  of  competent  men  to  whom 
not  only  the  honor  but  the  compensation  tendered  should 
be  a  real  equivalent  for  the  professional  emoluments  which 
they  must  surrender  in  exchange.  How  many  addi¬ 
tional  circuit  or  district  judges  are  in  fact  needed,  and 
whether  in  each  or  only  iii  some  of  the  circuits,  is  another 
question  of  detail,  to  be  determined  by  Congress  upon  ade¬ 
quate  inquiry. 

Again  it  has  been  urged  that  the  establishment  of  nine 
Appellate  Courts  in  the  several  circuits  would  tend  to  con¬ 
flict  of  decisions,  and  consequent  uncertainty  in  the  law  ; 
and  that  the  profession  would  be  embarrassed  by  nine  new 
sets  of  reports  with  which  they  must  become  familiar.  But 
this  objection  overlooks  the  fact  that  the  nine  circuits 
already  exist,  with  no  appeal  from  any  Circuit  Court  in  civil 
causes  under  $5,000,  nor  in  any  criminal  cause,  — and  yet 
conflicting  decisions  have  caused  no  trouble.  As  to  the 
new  Appellate  Reports,  they  would  merely  replace  the 
present  Circuit  Reports.  In  truth  the  provisions  alike 
of  the  Davis  bill  and  that  introduced  by  Mr.  McCook, 
to  the  effect  that  a  right  of  review  on  the  part  of 
the  Supreme  Court  shall  exist  in  every  civil  cause, 
without  reference  to  the  amount  involved,  wherein  the  con¬ 
struction  of  the  Constitution  or  a  treaty  or  a  statute  of  the 
United  States  is  involved,  or  a  question  arises  the  nature* 
and  general  importance  of  which  makes  such  appeal  desir¬ 
able,  would  greatly  lessen  the  existing  liability  to  conflicting 
rulings  in  the  several  circuits.  In  that  respect  the  plan  un¬ 
der  consideration  does  really  provide  for  a  more  com¬ 
plete  supervision  by  the  Supreme  Court  of  all  important 
decisions  of  inferior  courts  than  has  existed  heretofore,  and 
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eenseqiuently  would  diminish  instead  of  increasing  the  pro¬ 
bability  of  inharmonious  rulings  in  the  several  circuits* 

It  has  also  been  doubted  whether  the  establishment,  of 
these  circuit  Appellate  Courts  would  have  the  desired  effect 
©f  relieving  the  Supreme  Court  by  reducing  the  number  of 
appeals  to  Washington.  But  in  this  regard  the  plan  in 
question  furnishes  more  than  one  reason  for  favorable  antici¬ 
pations.  By  relieving  the  Supreme  Court  of  the  consider¬ 
ation  of  questions  of  fact,  as  to  which  the  suitor  neverthe¬ 
less  can  be  heard  a  second  time  in  the  intermediate  court  in 
proper  cases,  one  of  the  chief  causes  of  the  plethora  in  the 
Supreme  Court  would  be  removed.  Moreover,  as  already 
mentioned,  actual  experience  of  a  system  similar  in  princi¬ 
ple,  tested  during  five  or  six  years  past  in  Illinois,  warrants 
the  belief, — in  itself  obviously  reasonable — that  a  large  nuip- 
ber  of  cases  which  might  be  appealed  to  the  Supreme  Court 
will  stop  at  the  intermediate  courts  ;  such  being  the  fact^,  as 
the  undersigned  Jearn  from  unquestionable  sources,  in  that 
State.  And  still  further,  the  plan  in  question  provides  that 
(in  cases  under  $10,000)  instead  of  sending  up  the  whole 
record,  only  those  questions  of  law  shall  be  certified  up  in 
respect  of  which  the  decision  of  the  intermediate  court  is 
complained  of.  Under  these  conditions,  the  expectation  of 
great  and  adequate  relief  to  the  Supreme  Court  is  more 
than  reasonable. 

Doubtless,  the  benefit  to  beM  derived  from  the  establish¬ 
ment  of  such  Appellate  Courts  depends  upon  the  respect  and 
confidence  which  they  shall  command  ;  and  it  has  been 
urged  that  men  of  such  professional  ability  and  standing  as 
would  command  due  respect  and  confidence,  could  not  be  in¬ 
duced  to  sit-in  them.  But  it  will  hardly  be  contended  that 
the  bar  of  the  several  circuits  does  not  contain  such  men. 
The  only  question  then — if  question  there  be  on  this  head — 
is  whether  Congress  will,  think  it  worth  while  to  offer  to 
such  men  such  inducements  as  will  tempt  them  to  accept  the 
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position.  The  undersigned  are  not  willing  to  assume  that 
Congress  will  fail  of  its  duty  in  that  regard.  On  the  other 
hand,  it  appears  to  them  that  positions  in  such  courts  as 
these,  adequately  compensated,  would  present  peculiar  at¬ 
tractions  to  men  of  the  highest  standing  at  the  bar  of  the 
several  circuits,  by  adding  new  dignity  to  the  office,  already 
honored  and  honorable,  of  a  member  of  the  judiciary  of  the 
United  States.'  And  it  also  appears  to  the  undersigned  that 
the  establishment  of  such  Appellate  Courts  in  the  several 
circuits,' iaside  from  the  relief  so  much  desired,  would  be 
eminently. satisfactory  to  the  people  at  large,  and  therefore 
eminently  wise  ;  as  bringing  the  complete  administration  of 
justice  more  nearly  home  to  them  in  far  the  greater  propor¬ 
tion  of  causes,  and  thus  restoring,  so  far  as  possible  in  a 
territory  so  vastly  enlarged,  the  similitude  of  those  early 
days  when  cthe  Justices  of  the  Supreme  Court  were  able 
habitually  to  take  part  in  trials  on  the  circuit,  and  thus  to 
reinforce*  and  if  need  be  to  correct  the  judgment  of  their 
brethren  on  the  circuit  bench. 

With  the  highest  respect  for  those  to  whom  these  reasons 
are  not  equally  convincing,  the  undersigned  have  therefore 
reached  the  conclusion  that  the  general  scheme  for  the  re¬ 
lief  of  the  Federal  Judiciary  which  proposes  the  establish¬ 
ment  of  intermediate  courts  of  appeal  in  the  several  circuits 
is  that  which  promises  the  largest  measure  of  success. 

In  pursuance  of  the  unanimous  vote  of  the  committee  at 
their  meeting  on  February  3d,  the  following  resolutions, 
prepared  by  Mr.  Phelps,  the  Chairman,  are  submitted  as 
part  of  this  report : 

“  Resolved ,  That  the  members  of  this  Committee  have 
received  with  deep  sensibility  the  intelligence  of  the  un¬ 
timely  death,  since  our  last  meeting,  of  our  associate  and 
dear  friend,  the  Hon.  Clarkson  N.  Potter. 
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“  Resolved ,  That  we  are  unwilling  to  proceed  in  the 
duties  he  so  recently  shared,  and  was  so  warmly  interested 
in,  until  we  have  expressed  upon  record  our  estimation  of 
the  noble  intellectual  qualities  that  distinguished  him,  and 
those  charming  traits  of  character  that  endeared  him  to  us 
all ;  and  our  sorrow  at  the  termination,  in  its  prime  and  best 
maturity,  of  a  life  which  achieved  so  much,  and  which 
promised  so  much  in  the  future. 

44 Resolved ,  That  these  resolutions  be  made  part  of  our 
report  to  the  American  Bar  Association,  and  that  the  secre¬ 
tary  of  the  committee  be  requested  to  transmit  a  copy  of 
them  to  the  family  of  Mr.  Potter.” 

Under  the  permission  given  by  the  resolution  appointing 
said  committee,  which  conferred  upon  them  44  power  to 
44  prepare,  and  in  their  discretion  to  print  their  report  or 
44  reports  with  all  convenient  speed,”  this  report  has  been 
printed  and  a  copy  sent  to  each  member  of  the  Association. 

JOHN  W.  STEVENSON, 
CHARLES  S.  BRADLEY, 
RUFUS  KING, 

ALEX.  R.  LAWTON. 

HENRY  HITCHCOCK, 
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